most importantly, the one person certain to challenge his views (whether or not I actually disagreed with him). 6 Since both of us learn best from an oral exchange of viewpoints, these circumstances led to endless discussions/debates in a variety of different places within the confines of the Cook Law Quadrangle.' Very often, these discussions second edition, published in October 1966, dramatically expanded (by roughly 60%) the coverage and size of Modern. It clearly was a book to be used in a separate criminal procedure course, and Yale initiated such a course at Michigan (which I also occasionally taught). The third edition, however, which added Wayne LaFave and myself as coauthors, expanded the book still further. Modern went from 802 pages to 1399 pages (1448 with the appendices). It now included such topics as pleadings, venue, and joinder, and had considerably more material on non-constitutional regulation. What was needed, we concluded, was to remove criminal procedure from the criminal law course, and to establish two criminal procedure courses. The first would deal basically with the investigative procedures dominated by the police and the second would deal with the subsequent stages of the criminal justice process. Fortunately, the faculty agreed with this proposal and we began offering the two courses in 1971. They were officially titled "Criminal Justice:
Administration of Police Practices and the Courts," and "Criminal Procedure: From Bail to Post Conviction Review," but the students simply called them "Police Practices" and "Bail to Jail." Yale regularly taught Police Practices and I regularly taught Bail to Jail. On occasion, we would get other faculty members to take on an additional section of either course (or a separate survey course I had developed), but their interest was sporadic (although the peripatetic Peter Westen did stay with it long enough to dash off several outstanding criminal procedure articles). Until Debra Livingston arrived on the scene in 1992, we were the only faculty members who regularly taught criminal procedure courses and made that subject our primary research interest. Debra's return to New York (to teach at Columbia) in 1994 was a heartbreaker, but the blow was softened by Sam Gross's decision to devote more of his time to criminal procedure.
6. My wife recently called my attention to a passage in Benjamin Franklin's autobiography which quite appropriately takes to task my approach to discourse. Franklin notes that, as a youth, he developed the "bad Habit" of being "disputatious," which only operated to "mak[e] People often extremely disagreeable, by the Contradiction that is necessary to bring it into Practice." Seeking to rid himself of this bad habit, he turned to the Socratic method, but that also was unsatisfactory as it proved "very embarrassing to those against whom I used it." He finally took to expressing himself "in Terms of modest Diffidence," never directly disputing, nor giving "the Air of Positiveness to an Opinion," but noting only the possibility of another position. This habit, he noted, served better the "Ends of Conversation." THE AUTOBIOGRAPHY OF BENJAMIN FRANKLIN 60-65 (Leonard W. Labree et al. eds., 2d ed. 1985) .
In my defense, it should be noted that Franklin himself would not have expected me to follow his advice. For he noted that there were three groups who seemed to be inherently incapable of eliminating that bad habit of always challenging the ideas of the other person, often simply "for Dispute's sake" -"Lawyers, University Men, and Men of all Sorts that have been bred at Edinborough." Id. at 60. I am still checking possible family ties to Edinborough, but that seems most unlikely.
7. The tenor of our discussions/debates is most accurately captured in Debra Ann Livingston, A Tribute to Jerry Israel: A Friend with a Messy Office, 94 MICH. L. REV. 2443 , 2448 -49 (1996 . Livingston noted that even when conducted in our offices, our "conversations" tended to be loud enough to disrupt all but our most hearing-impaired neighbors (neither Yale nor I have soft voices). Id. Yale has said that we sometimes debated "loudly and fiercely," Yale Kamisar, Bouquets for Jerry Israel, 94 MICH. L. REV. 2455 , 2456 (1996 [hereinafter Kamisar, Bouquets] , but my recollection is that "loudly" was an everpresent feature. As for the debate sometimes being "fierce," that term, in this context, is not meant to suggest "hostility," but simply "zeal" and perhaps, "aggressiveness." See also YALE KAMISAR, POLICE INTERROGATIONS AND CONFESSIONS, at vi (1980) ("Jerry and I have spent literally hundreds of hours discussing, and fighting about, the law and policies of HeinOnline --102 Mich. L. Rev. 1703 Rev. 2003 Rev. -2004 focused on something Yale was writing or had written.' Prior to my taking on the responsibilities of treatise-writing, our discussions centered most often on substantive matters, as I was able to keep up, in a general fashion, with major developments in the law regulating police practices, although my research and writing dealt largely with other aspects of the criminal justice process. Keeping a treatise current, however, made that more and more difficult, and our discussions often turned to another very interesting (and often potentially contentious) topic -why Yale was writing about a particular topic and how his viewpoint would be presented. This was a natural offspring of our discussions over the years of the role and character of law review articles (particularly in connection with the question of which articles should be noted in Modern).
The end result is that, of all his colleagues and coauthors, I probably stand in the best position to describe Yale Kamisar's modus operandi in the realm of scholarship. I initially hesitated to take on this topic because of the risks involved. I knew that I would miss some nuances here and there, and on some points, might even be "dead wrong." With Yale's penchant for setting the record straight, 9 I ordinarily would expect a published response that would rip my description to shreds, and in the process, double the number of my footnotes." But I have been assured by the editors that a Kamisar response will not be a part of this issue, and that assurance (although it unfortunately does not extend to future issues) has given me sufficient fortitude to proceed with the venture. Besides, I actually look forward to the many hours Yale and I will spend over the next several months in discussing/debating whether I have it "right."
My format for presenting Yale's modus operandi is borrowed from Stephen Covey's Seven Habits of Highly Effective People." Here, of confessions") (emphasis added). Tempers were never lost because we both knew that the process was aimed simply at sharpening our thinking, and any incidental gibes were well intentioned even when razor sharp.
8. As with many law school faculty of our generation, Yale has never followed the practice of circulating drafts of his articles or presenting papers in workshops. Feedback would follow, whether or not desired, simply by mentioning your latest project in the presence of your colleagues.
9. See, e.g., Yale Kamisar, Betts v. Brady Twenty Years Later: The Right to Counsel and Due Process Values, 61 MICH. L. REV. 219 (1962) 12. In 1996, Yale received the Annual Research Award of the Fellows of the American Bar Association (awarded "in recognition of his outstanding contributions to the law and the legal profession through his research and writing in law and government"). He was made a Distinguished University Professor at Michigan in 1992 -an honor bestowed on the University's most distinguished scholars, which, as the University sees it, typically means no more than one or two faculty members with appointments solely in the law school. In 1979, Yale was awarded an honorary doctor of law degree by John Jay College of Criminal Justice, a preeminent institution in the education of future leaders in law enforcement. A year later he was awarded an honorary degree by the University of Puget Sound. 
15.
Of course, Yale would be the first to acknowledge that a citation in an opinion does not mean that the article necessarily contributed to the opinion's reasoning. A judge may well reach a conclusion and then seek support in the literature for the reasoning that brought the judge to that conclusion. In some instances, however, the article is cited in such a way as to strongly indicate it did contribute to the reasoning adopted in the opinion. Thus, the article may be cited as presenting information that is relevant to the proper shaping of doctrine. See, e.g., Rinaldi v. Yaeger, 384 U.S. 305, 310 n.5 (1965) Of course, a seemingly casual cite (e.g., as part of a string citation) may hide the very significant role played by the particular article. I know as a fact that was the case in Elkins v. United States, 364 U. S. 206 (1960) , where Justice Stewart's opinion for the Court cited to Yale's article, along with articles by several other authors, in noting that the silver platter doctrine "has been the subject of much comment in legal periodicals." Id. at 208 n.2. I was clerking for Justice Stewart at the time, and my co-clerk, Jack Evans, was assigned the task of writing an extensive memo setting forth the possible lines of reasoning and caselaw support that might be used to reject the silver platter doctrine (the Court had already voted to do exactly that and the opinion had been assigned to Justice Stewart). Jack told me that the memo would be easy to prepare because he had come across a thoroughly researched article that set forth everything he needed to include in the memo (although his memo, he noted, would have to be a lot shorter than the article). What made the incident stick in my mind was Jack's comment about the author's first name (had his parents really named him after a college, and were his siblings named Harvard and Princeton). That was the first time Yale Kamisar's scholarship (or name) came to my attention.
16. On his retirement from "full-time teaching," Yale was the guest of honor at the annual section luncheon of the American Association of Law School's Criminal Justice Section. In announcing the luncheon in the Section's newsletter, Stuart Green, the Section's chair, noted that Yale is "one of the nation's leading authorities on criminal procedure having written many of the seminal articles and texts in the field," and that Yale's work on confessions and police interrogation "halve] earned him the title, the 'Father of Miranda.' " See also DONALD A. DRIPPS, ABOUT GUILT AND INNOCENCE: THE ORIGINS, DEVELOPMENTS, AND FUTURE OF CONSTITUTIONAL CRIMINAL PROCEDURE 83-84 (2003) (suggesting that Yale is better described as one of the saviors of Miranda). Professor Dripps argues that Miranda's survival "is largely attributable to two intellectual developments that took place in the years immediately following the decision, one empirical and one doctrinal." Id. at 83. The doctrinal development, he notes, "was the publication of Yale Kamisar's essay, A Dissent From The Miranda Dissents", in volume 65 of the Michigan Law Review, which had " 'effectively demolished the dissenters' arguments,' exposing their 'central premise ... as altogether unconvincing if not mildly ridiculous.' " Id. at 84 (quoting Welsh S. White, Defending Miranda: A Reply to Professor Caplan, 39 VAND. L. REV. 1, 11 (1986) , and Stephen J. Schulhofer, Confessions and the Court, 79 MICH. L. REV. 865, 869 (1981) ). This so destroyed, as "hopelessly vague," the voluntariness-test alternative that even Justice White "had become a convert to the 'bright line rules' his Miranda dissent had disparaged." Id.
The respect of his peers also is reflected in the number of established criminal procedure scholars who have sought Yale's advice on their publication drafts. There are far too many "thank you" acknowledgments in books and articles to list and quote them here, but the [Vol. 102:1701 appellation. More troublesome is the question of which of Yale's publications should be considered in describing the habits of his "scholarship."
Yale's portfolio of writings goes far beyond traditional scholarship. It includes close to forty magazine articles, appearing in both publications aimed at lawyers generally (e.g., The National Law Journal) and publications aimed at the general public (e.g, The Nation). 7 It also includes somewhere between fifty and a hundred oped pieces, 8 written primarily for the New York Times and the Los Angeles Times-Washington Post. These writings are important to Yale (his second ranked career choice, after law, was newspaper columnist 19 ), and have been most successful in expanding the audience for his ideas. Three of his magazine articles were key contributions to 19. Yale frequently has stated that, if he had not gone to law school, he would have strived to be a sports columnist (as he was during his college days at New York University). However, I can't help but believe that, if he had pursued that path, he eventually would have moved from sports to public affairs, becoming, at the least, a Nat Hentoff-type columnist. special magazine issues that won the ABA's Silver Gavel Award," and Time cited Yale's "many articles for magazines and newspapers" as one of his major accomplishments, when including him in its list of ten law professors who would "shape the future." 2 1
These writings, however, although they may have contributed to Yale's effectiveness as a scholar, 22 clearly fall outside even a liberal definition of "scholarship," and my focus here is on the habits that have shaped Yale's scholarship. Certain other parts of Yale's portfolio, such as articles in publications written for criminal practitioners, 23 and encyclopedia entries, 2 4 might be described as scholarship, but they are aimed at a different audience than the more traditional scholarship and reflect somewhat different habits. My focus is on the modus operandi that shapes the paradigm of legal scholarship -law review articles and essays published elsewhere that are similar to law review articles. 25 22. Yale has noted that such pieces are helpful even in reaching academic audiences. Very often, one of these general audience pieces will overlap with one of his law review articles, and an academic who was sent a reprint of the article will comment in a subsequent e-mail not upon the law review article but upon the magazine article or op-ed piece. Yale is too polite to ask whether the person read the law review article as well as the shorter piece. But he recognizes that many of us will immediately read the one or two pages piece but put the law review reprint in a pile destined (hopefully) for reading at a later time. , 1996) . It does include those tributes to retiring scholars that contain extensive discussions of [Vol. 102:1701 consisting of roughly fifty articles, published in academic law reviews and collections of essays aimed at an academic audience. 26 Although it does not provide a perfect fit, I will also make occasional reference to how the same habits are reflected in Modern.
27
Of course, focusing on only seven of the habits that contribute to Yale's scholarly writings also is somewhat arbitrary (although seven apparently is the magic number for best sellers of the selfimprovement genre). 28 To stay within that limit, I have excluded the habits that are common to almost all successful scholars, such as extensive research and lucid writing. I have focused instead on habits which, although not unique to Yale Kamisar, clearly reflect his personality and his vision of the role of a scholar. The selected seven are presented not in order of significance, but in a sequence designed simply to reflect their interrelatedness.
1. 27. In describing the fit as less than perfect, I do not mean to suggest that either of Yale's major casebooks are not worthy of being treated as scholarship. Yale has been a strong proponent, in evaluating scholarship for tenure purposes, of giving major credit to those "casebooks" which clearly go beyond the traditional collection of edited cases, typically by including extensive author commentary and reflecting extensive research in the selection of materials beyond edited cases. Both of his casebooks, supra note 1, clearly fit that description. Indeed, the authors' commentary in Modern has been cited by courts in much the same way that a treatise would be cited. See, e.g Amendment's exclusionary rule; the disadvantages that the criminal justice system imposes upon the indigent; the criticism (particularly on efficiency grounds) of the Supreme Court's regulation of police practices; 29 and, of course, police interrogation and confessions. 3 " Yale took on each of these subjects early in his career 3 " and decided basically to stay with them and not branch out into other aspects of criminal law and criminal procedure 32 . This was not due to a lack of interest in other areas. His op-ed pieces have dealt with a far broader range of criminal procedure issues, and even such basic First Amendment issues as school prayer. 33 BOARD OF TOPEKA 1952 -55 (Leon Friedman ed., 1969 , and the article on illegal arrests and contemporaneous incriminating statements in the University of Illinois Law Forum, Kamisar, Illegal Searches, supra note 14. The last article, however, does relate to the proper scope of the exclusionary rule.
31. As to mercy-killing, see Yale Kamisar, Some Non-Religious Views Against Proposed "Mercy-Killing" Legislation, 42 MINN. L. REV. 969 (1958) . As to the exclusionary rule, see Kamisar, Wolf and Lustig, supra note 14. As to treatment of the indigent, see Kamisar, "The Most Pervasive Right", supra note 14, and Kamisar, Betts v. Brady, supra note 9. As to confessions, see Kamisar, What Is An "Involuntary" Confession?, supra note 14. As to efficiency critics of the Court, see the articles cited supra note 29.
32. Yale did not intend initially to return to the topic of mercy-killing. That was the subject of his first law review article, and shortly thereafter, he was immersed in criminal procedure. He continued to take an interest in the mercy-killing issue, and developed some teaching materials on the issue for use in his criminal law course, but had no plans to write on it again. However, the events of the 1990s (i.e., Doctor Kevorkian's actions, constitutional challenges to state regulation, and proposals for authorizing physician-assisted suicides) brought renewed public interest in mercy-killing, and he was swamped with requests to participate in symposia, largely as a result of his first article. This produced a "temporary detour" from his criminal procedure agenda (producing eight articles), but Yale has said that criminal procedure will be the sole focus of his writing in the future. substantially beyond the four criminal procedure topics that have been his law review specialities, and he has often called my attention to issues briefly noted in those chapters which, in his view, desperately needed better treatment in the literature.
Yale often was tempted to take on additional issues, but he recognized that, with his mode of research, that could well keep him from getting back to his specialties as often as needed. For when Yale looks at an issue for the first time, his research agenda, simply put, is "to leave no stone unturned." 34 He takes the cases as far back as they will go, scours the literature for anything of possible relevance, and where the occasion calls for it, even reviews the trial record that eventually led to a major Supreme Court ruling. The end result is that he has far more basic information than can possibly be crammed into a single article. Of course, information which is excluded as not directly relevant to the current article is not thereby lost. It remains in Yale's notes and in his memory, and he usually will find a place for it in his next article on a slightly different aspect of the issue or in revisiting the issue in light of some later development. Simply put, after one or two articles on an issue, Yale has a tremendous research investment, and if a new project would stand in the way of future use of that investment, it will be rejected no matter how tempting that project. 35 2. Acknowledging personal values and personal engagement. Yale Kamisar has never remotely suggested that he writes from a neutral, Kamisar July 21, 1972, at 55; Yale Kamisar, Yet Again School Prayer, N.Y. TIMES, May 17, 1982, at 25. 34 . Consider, for example, his description in the Res Gestae interview, Daly and Fedynsky, supra note 18, of his research on the then-prevailing rule that the fruit of the poisonous tree doctrine did not apply to a statement made contemporaneously with an illegal arrest:
Years later, [after first coming across the issue in practice] I wrote an article, probably worked on it for six or seven months .... [I] read everything... I found unpublished opinions... and I finally wrote an article.., arguing essentially that the courts ought to change the law.... All the law was against me, going back, I went through every edition of Wigmore, through every edition of Greenleaf, 16 editions of Greenleaf, but that statement [holding the contemporaneous statement admissible] appeared all the way back to the early 1800's.
Id. at 12.
35. This explains in large part why Yale did not join Wayne LaFave and myself when we decided to write a criminal procedure hornbook, expanding upon our research for a recent edition of Modern. Yale wished us well, but said the venture was too likely to take him away from his research agenda. He was absolutely right in this regard, as the "hornbook" grew so long that we first published, several years later, a three volume treatise (which we later edited to fit the space limits of a hornbook). detached perspective. Yale acknowledges the Learned Hand model of the analyst who strips himself of the convictions that are a product of his past, 36 but he views that model as contrary to human nature (at the least, his human nature). 37 The better path is to openly acknowledge the overarching value judgments that guide the writer's analysis. Yale acknowledges that his own background leads him to be suspicious of governmental authority, particularly when that authority is exercised in low-visibility settings." Thus, he quite naturally finds appealing a view of the Fourth, Fifth, and Sixth Amendments as provisions that impose broad restraints upon governmental authority, and thereby protect individual liberty. For him, the function of the Supreme Court, in particular, is to ensure that these restraints are applied in their basic thrust to new settings. The Supreme Court, he has noted, cannot permit constitutional protection to be reduced to an "empty gesture" 39 by allowing "logic to triumph over life." 4° The end product of this philosophy is not an analysis which finds unconstitutional every police practice that Yale himself finds distasteful, 41 but certainly one which produces results that in large part would be considered "liberal" (a description which certainly does not offend Yale). 42 Yale also has acknowledged that he is emotionally as well as intellectually committed to the application of this philosophy.
36. See Kamisar, Bouquets, supra note 7, at 2458. 37. Of course, a writer can come closer to the Hand model when he really doesn't believe the issues are important, and that probably explains Yale's estimate of my capacity to approach particular issues as a "runner stripped for the race." Kamisar, Bouquets, supra note 7, at 2458 (quoting LEARNED HAND, Mr. Justice Cardozo, in THE SPIRIT OF LIBERTY 98, 101 (Irving Dilliard ed., 1959)). Yale, in contrast, believes the issues are very important and truly cares about how they are resolved.
38. In the Res Gestae interview, Yale suggests that his opposition to "authority" probably goes back to the rules and regulations imposed upon him as a child. Daly & Fedynsky, supra note 18, at 13. Still another explanation might be his love to test himself in debate, as the ultimate test would be debating teachers and other authority figures as to the scope of their authority. Somewhere along the way, he clearly developed a commitment to the proposition that "[tlhe basic political problem of a free society is the problem of controlling the public monopoly of force." Kamisar, Exclusionary Rule, supra REV. 1231 REV. , 1269 REV. (2000 [hereinafter Kamisar, Grano Tribute] (implicating himself by using the phrase: "we liberal professors"). [Vol. 102:1701 Practices presenting what he views as clear excesses of authority stir his "juices of indignation." 43 He will not attempt, moreover, to mask that indignation by toning down his criticism of such a practice or the caselaw that permits it. Rather, he will set forth his criticism in strong terms (indeed, sometimes in stirring rhetoric)." At the University of Michigan, a "Distinguished Professorship" carries with it the right to choose the person after whom the professor's chair will be named (provided that the person chosen had some connection to the University). For Yale, Clarence Darrow was an obvious choice, not so much because he was a defense lawyer, but because of the brilliance and fervor of his advocacy."
3. Combining advocacy and scholarship. For Yale Kamisar, the term "advocacy scholarship" is not an oxymoron. Scholarship requires thorough research and careful analysis of competing considerations, but having done that, why should the scholar avoid drawing a conclusion as to which side had the better of the argument, and forgo explaining in detail the grounding for that conclusion? As Yale noted in his tribute to Fred Inbau, combining advocacy with scholarship may not always be "in style" (at least as to advocacy that is clear and straightforward), 6 but that practice certainly has a long and honorable CRIMINOLOGY 182, 192, 196 (1977) [hereinafter Kamisar, Inbau Tribute] (noting his "sense of outrage" at an "intemperate" criticism of the Court, and acknowledging that he finds it "more exhilarating" to discuss what the police cannot do than to discuss what they should be able to do).
44. As Yale has noted, "few advocates of any position are able to eschew emotive language." Kamisar, Inbau Tribute, supra note 43, at 186 n.24.
45. Darrow attended the University of Michigan Law School, giving him the needed connection to the University (although Darrow did not finish law school). CLARENCE DARROW, THE STORY OF MY LIFE 29 (1932) ("[t] he full course was two years," but, "[a]t the end of one year I was positive that I could make my preparation in another year in an office, which would cost much less money").
Darrow has been described as a sentimental rebel, JOHN C. LIVINGSTON, CLARENCE DARROW: THE MIND OF A SENTIMENTAL REBEL (1988); ARTHUR WEINBERG & LILA WEINBERG, CLARENCE DARROW: A SENTIMENTAL REBEL (1987) , and that is a fair description of Yale as well. Darrow also frequently acknowledged that he was "doubtful and suspicious of authority." JAMES EDWARD SAYER, CLARENCE DARROW: PUBLIC ADVOCATE 103 (1978) (quoting Darrow). Yet Darrow is not altogether a perfect fit. Since Darrow commonly advocated causes that served the interests of his clients, id. at 3-4, in some respects, he might be viewed as a "hired gun." Yale, in contrast, has for many years refused offers (often lucrative) to consult because he wants there to be no doubt that his views are shaped by his personal values, and not by the interests of a client.
Yale has long been intrigued by Darrow's courtroom advocacy. In teaching criminal law, Yale used, in part, his own collection of materials, which included a substantial excerpt from a closing argument by Darrow. Darrow's argument was included not so much for what it said about the legal doctrine Darrow was discussing as for the example it provided of the skill of an advocate.
46. Kamisar, Inbau Tribute, supra note 43, at 189 (noting that Inbau "takes strong positions and is given to strong words" which would hardly "enhance his status in the law teaching ranks" as professors "are supposed to tiptoe, not crash. They are supposed to be HeinOnline --102 Mich. L. Rev. 1714 Rev. 2003 Rev. -2004 tradition. 47 There is, of course, the concern that the scholar not be blinded by his conclusion, that full weight be given to the arguments on the other side. For Yale, his longstanding interest in debate ensures that the other side will not be slighted, for that would only detract from the strength of the debate.
Yale views combining advocacy with scholarship not only as acceptable, but as adding to the effectiveness (and for most people, the honesty) of the scholarship. I believe he set forth what he views as the paradigm of legal scholarship in his description of the work of Joe Grano. Professor Grano's articles, he noted, displayed:
exhaustive reading of the relevant literature and meticulously careful reading of the relevant cases; clear, crisp, vigorous writing; impressive use of historical materials and the available empirical data; a propensity to tackle hard questions; and a willingness, in the end to leave no doubt where he stood -but only after taking pains to state the best arguments against his ultimate position as well as he could." 
4.
Making the debate all-inclusive. In analyzing an issue in an article (or presenting an issue in a casebook), Yale has always sought to make the reader aware of the full range of arguments advanced by others. Thus, in analyzing the caselaw, he will often call attention to a lower court decision that made a particular point more decisively than the Supreme Court or that advanced an argument not considered by the Supreme Court. 49 In reviewing the academic literature, he troubled and tentative, not take very strong and very clear positions on anything .... They earn points, it seems, by showing how agonizingly subtle and complex an issue or a problem actually is, not by suggesting how simple it really might be.").
47. See Kamisar, Inbau Tribute, supra note 43, (noting that John Henry Wigmore, often acclaimed as "our first legal scholar," took strong positions, often expressed in "scathing, colorful criticism of the courts") (quoting Albert Kocourek, John Henry Wigmore, 27 AM. JUD. SOC 'Y 122,124 (1943) ).
Yale has always found particularly irksome the notion that a professor detracts from his status as a scholar when he carries his advocacy into popular journals, as Yale has done. See supra notes 17, 18; see also Kamisar, Bouquets, supra note 7, at 2460 (registering Of course a scholar who tackles a problem or a cluster of problems should start out with an open mind .... But after studying for hundreds of hours ... and after thinking, writing, and speaking about these issues for many years, isn't the scholar likely to arrive at some pretty firm conclusions? If so why shouldn't scholars explain to noncriminal law specialists in the legal profession and to members of the public generally how and why they reached the conclusions they did and how and why arguments to the contrary by law enforcement officials and politicians are unsound or misleading? If this makes the scholar an "advocate" or "counteradvocate," so be it.
Kamisar, Bouquets, supra note 7, at 2460 n.24.
48. Kamisar, Grano Tribute, supra note 42, at 1232 (citations omitted). 49. See, for example, Chief Judge Weintraub's opinion in State v. McKnight, 243 A.2d 240 (N.J. 1968) . Weintraub is quoted extensively in Modern from the third to the tenth HeinOnline --102 Mich. L. Rev. 1715 Rev. 2003 Rev. -2004 commonly will take note of articles published well before he ever entered teaching (and well before cases such as Mapp and Miranda changed the legal landscape)° along with articles so current that they may be available only in page proof. 5 to Yale a reprint or copy of that commentary. Indeed, Yale appears to be on the mailing list of virtually every criminal procedure teacher and almost all of that substantial group of appellate court judges who have an interest in the academy and its literature. His mailbox is always full, and unlike most of us, a good part of his mail includes items actually worth reading.
5. Respecting the other side. Yale Kamisar will vigorously challenge the arguments on the other side, but he will never make that challenge personal. Indeed, he maintains a close relationship with many of the persons whose ideas he has challenged (including those challenged in the more charged atmosphere of a live debate). When the law reviews at their respective schools decided to honor Fred Inbau and Joe Grano, it was not at all surprising that they asked Yale to participate and he felt honored to do so." For the academy, however, that was not a particularly unusual occurrence. Academics who cross swords intellectually often maintain good personal relationships.
What distinguishes Yale from many other scholar-advocates is that he respects the arguments on the other side as well as the persons making those arguments. He does not heap contempt upon a position he rejects. Very often he acknowledges that an argument rests on a point well taken, though he believes that certain counterarguments are somewhat stronger or more complete. 8 He may conclude that an argument is flawed, but he will not characterize it as "weak" or "foolish." 59 He may criticize a position as failing to give sufficient weight to the possible misuse of authority by law enforcement officials, but that won't lead him to characterize that position as naive, or "blind to reality."
Yale recognizes that he has no pipeline to the truth, and that personal values shape perspective both as to facts and appropriate policies. Like any good debater, he wants to point to the inconsistencies and weaknesses in the other side's arguments, but he recognizes that there is something to be said for the other side (at least from the perspective of persons with values that differ from his). If that were not the case, the debate would have been over long ago.
6. Searching for the perfect description. Yale always seeks to make his point in a way that will keep it in the mind of the reader. Thus, as he writes and rewrites and rewrites again, Yale is always searching for the perfect description of the concept that is central to his argument. In some instances, that will be a single word, as when he described Miranda as a "compromise." ' More often, it will be a phrase, as when he described the contention that police interrogation does not constitute compulsion under the Fifth Amendment (since there is no legal duty to respond to the police) as "permitting logic to triumph over life."'" Sometimes, the perfect description will be an analogy, as in Yale's now classic "gatehouse and mansion" comparison of the treatment of the accused in the police station and at trial. 62 As often as not, Yale has found that perfect description in the work of another author. That explains in part why Yale's law review articles seem to have as many footnotes as sentences. 63 In some instances, the other author will have used the description in discussing the same topic. Very often, however, the description was used in discussing a different topic, but strikes Yale as particularly appropriate in making his point. Thus, in describing the appropriate context for evaluating the worthiness of the less-than-perfect exclusionary rule, Yale looked to Reinhold Niebur's comment that "democracy is a method of finding proximate solutions to insoluble problems." ' So too, Yale has often turned to some classic discussion of judicial method to describe the essence of his characterization of a particular judicial ruling. 65 The quotations used by Yale Kamisar do not come from some reference book of quotations. They are a product of the breadth of his reading and his interest in the "art of wordmanship. '' 6 6 For many years, whenever Yale came across a sentence or phrase that he thought particularly appealing in its description of some basic concept, he would copy it into what amounted to his own personal reference book of quotations. Very often, he later would use the same concept in his analysis of a particular case or particular argument, and he would find in that copied quotation (or a paraphrase of that quotation) the "perfect description" of the point he was making.
7. Keeping the debate alive. For Yale Kamisar, the debate never ends. If the Supreme Court adopts a position he has advocated, that hardly ends the matter. Initially, if the Court majority failed to respond adequately or fully to the dissenters, Yale takes up that task. 6 v If a later opinion by an individual justice (or even worse, by the Supreme Court majority) suggests a potential withdrawal, either fully or partially, from the logical implications of that earlier ruling, Yale again sees a need to respond." A suggestion by an esteemed lower court judge that the Supreme Court consider an analysis that will take it in a different direction (and, in Yale's view, dilute the protection offered by the established ruling) also calls for a response. 69 Finally, there is the need to respond to the arguments of fellow members of the academy. Fortunately for Yale, as to criminal procedure, most of those fellow academicians share his viewpoint. However, academicians tend to be so prolific that even a comparatively small group taking a contrary position will produce so many articles and arguments than even Yale Kamisar cannot singlehandedly respond to each and every one. Nevertheless, at least as to Miranda and the exclusionary rule, Yale has been able to respond to almost all of the most prominent counterproposals advanced in the academic literature. 70 In some instances, Yale has responded to new proposals that were countered by arguments he had advanced in his earlier articles. Yale thought it necessary, however, to respond directly to the new proposal. Today's readers may not have read those earlier articles, and even if they had, may not have connected the arguments advanced there to the new proposal. Each and every new proposal (and very often, prominent reworking of an old argument or old proposal) deserves, to his mind, a response speaking directly to that proposal. So too, where Yale's position has not won the day in the courts, even the slightest sign of weakened judicial support for the prevailing view is seen as an invitation to set forth once more the arguments against the prevailing view. 71 Yale does not respond to each new development in his areas of primary interest simply because he enjoys the debate. At stake, to his mind, is the preservation of those judicial rulings he favors and the potential reconsideration of those he opposes. As he has noted, the basic issues that he discusses "are too large, too ungoverned by a commanding text or clear institutional dictates, to be laid solidly to rest. ' 72 Moreover, the setting in which those issues are presented rarely stands still. New empirical research casts an issue in a somewhat different light. Technological advances may suggest a new practical solution to the basic problem (e.g., the videotaping of interrogations). Above all, a new generation of scholars will have developed, if not entirely new arguments, variations on the old that offer somewhat different perspectives.
Yale does not view the need to constantly renew the debate as a chore, even though it requires, to some extent, repeating what was said before. What must be remembered, to his mind, is that "there is no final victory. However great the triumph, it is ephemeral. Without further struggle it withers and dies."
73
Yale Kamisar has addressed in his scholarship issues that are certain to be the subject of commentary (and probably litigation) for many decades in the future (just as they have been for many decades in the past). As the academic literature on any issue grows, there is a tendency for each generation of commentators to focus primarily on the writings of their contemporaries. Yet some writings will be viewed as so "rich" and "powerful" (to use two of Yale's favorite adjectives) that they will be cited and discussed even though they date back to an earlier generation. In my opinion, Yale Kamisar has produced a portfolio filled with such writings. Indeed, although he has retired from "full-time teaching," 74 that portfolio is certain to grow, for he has lost none of his enthusiasm for the issues or the debating of those issues. Thus, I eagerly look forward to many more years of our discussions/debates. 74. Yale joined the faculty of the University of San Diego Law School in 2002 (after being a regular winter-term visitor for several years) and he intends to continue to teach there in the Winter term. Over the summer and most of the Fall term, however, I anticipate we will find him, as usual, spending most of his time in the Cook Law Quadrangle.
